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Introduction
Ecojustice is a non-profit charitable organization dedicated to defending Canadians’ right to a
healthy environment. Our mission is to protect and restore the Canadian environment through the
law. We have been retained to represent the South Lake Simcoe Naturalists in the policy review
of the Lake Simcoe Region Conservation Authority’s (LSRCA) proposed amendments to the
Watershed Development Policy. We provide these comments on behalf of SLSN.
The South Lake Simcoe Naturalists (SLSN) are an Ontario Nature member club with members
in and around the Lake Simcoe Watershed. The club was formed in 1983. Since 1991, the club
has conducted numerous research projects on the natural history and ecology of the breeding
birds and vegetation of the Black River wetland/wildland complex. This area is an important and
unique component of the wetland complexes, found north of the Oak Ridges Moraine, which
drain into the Lake Simcoe basin. Previous research has identified the habitats of this areas as the
breeding site of many rare species, including several that are listed as provincially vulnerable.
We thank you for the opportunity to comment on your proposed watershed development policy
during the 60 day review period. We ask to be included on the agenda for any upcoming board
meetings that discuss the proposed policy.
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Summary
The focus of the SLSN’s comments in this document is on wetlands policies. The policies
require greater public participation and transparency. The wetlands development and
interference policies are not acceptable, are not consistent with the Conservation Ontario
guidelines, or the approach of other conservation authorities. They are outside the LSRCA’s
jurisdiction and would result in significant harm to the Watershed through loss of wetlands. The
policies therefore require significant revision. It is clear to us that the overall focus of the
proposed watershed development policies is confused, and that the LSRCA has lost its focus on
the technical aspects of watershed management.
We therefore recommend that:






There be public comment on each proposed amendment to the policy;
That all s.28 applications be posted for public comment on the LSRCA website;
That all by-law, zoning, subdivision approval and official plan approval, accessory use
and other planning considerations be removed from the policy;
That the wetland policy be amended to provide full protection for wetlands in the
Watershed; and
That the policy be redirected at refining the LSRCA’s mandate over flooding, dynamic
beaches erosion, pollution and the conservation of land (including ecological
considerations).
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Public participation and transparency should be improved
Public participation is of significant importance to SLSN and other stakeholders in the Lake
Simcoe Watershed. The Watershed is subject to tremendous development pressure and in many
cases, the s.28 authorizations of the LSRCA are the
subject of considerable stakeholder and public interest.
Most other such authorizations in Ontario are subject to
All policy amendments
public notice and comment under the Environmental Bill
should be subject to
of Rights (EBR). Further, public participation is
consistent with the requirements of the Rio Declaration,
public consultation as
and the 1992 Convention on Biological Diversity to
well as all individual
which Canada is a signatory.1

s.28 applications

SLSN would like to acknowledge that the LSRCA has
posted the Draft Watershed Development Policy for a 60
day public comment period in keeping with posting on
the EBR registry. This transparent process for amending the policy is noted and appreciated. To
this end, we propose an addition to section 1.5 on p.11 of the policy providing that any future
amendments to this policy (including both major and minor technical amendments) should
similarly be posted for a 60-day review period.
All amendments to the policy should be subject to public review
The policy proposes a five-year review public review of policy amendments. We do not feel that
this provides sufficient transparency or public participation. Under this proposal, changes could
occur immediately after this policy review and there would be no public comment period for
another five years. During those five years, applications would be processed that could
adversely impact the Watershed.
We note that in Russell v. Toronto and Region Conservation Authority2 the Mining and Lands
Commissioner commented that the amount of public participation in policy development is a
factor in the amount of weight the MLC will place on that policy. Accordingly, the policy will
be more robust and the MLC is more likely to rely on it if there is a transparent process for
developing and amending it. The Environmental Commissioner of Ontario has also commented
on the need for enhanced public participation processes for conservation authority activities.3

1

Rio Declaration on Environment and Development, (June 14, 1992), Principle. 10, reads: Environmental issues are
best handled with the participation of all concerned citizens, at the relevant level. At the national level, each
individual shall have appropriate access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their communities, and the opportunity to participate
in decision making processes. States shall facilitate and encourage public awareness and participation by making
information widely available.
2
[2009] CA 003-05 (MLC)
3
Environmental Commissioner of Ontario 2009-2010 annual report “Redefining Conservation”, p.292-296
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Policy should provide for public notice and comment on all individual s.28 applications
We also note that this policy does not provide for any public review process for a specific
application for development permission under s.28. This is very unfortunate. The public,
including naturalist clubs like SLSN often have detailed, longstanding knowledge of sites that
LSRCA staff may not have. By not providing notice and comment opportunities on the impacts
of specific applications, the LSRCA is depriving the public of an opportunity to provide staff
with important information and insights into potential site impacts. This aspect of the policy is
also not in keeping with the EBR process, in which the public comments on specific applications
under various other statutes.
The Maple Leaf Estates proposal has generated considerable public interest. The LSRCA is well
aware at both the board and staff level that interference with wetlands applications frequently
generate substantial public interest. Such applications should be circulated for public notice and
comment.

The limitations on the jurisdiction of the LSRCA in creating and applying the Watershed
Development Policy
The proposed watershed development policy of the LSRCA is not lawful. It contemplates
decisions outside the LSRCA’s jurisdiction. It fails to apply the considerations set out in its
governing legislation, and it incorporates irrelevant considerations and exemptions.
The Policy fails to apply the relevant considerations that the LSRCA is legally mandated to
consider under the Lake Simcoe Region Conservation Authority: Regulation of Development,
Interference with Wetlands and Alterations to Shorelines and Watercourses, O Reg 179/06 (The
Regulation). The Regulation is the framework that the proposed watershed development policy
must both comply with and implement. The Regulation prohibits development in enumerated
areas where there is a risk that control of flooding, erosion, dynamic beaches, pollution or the
conservation of land would be affected by development:
2. (1) Subject to section 3, no person shall undertake development or permit another
person to undertake development in or on the areas within the jurisdiction of the
Authority that are, [adjacent or close to the shoreline, river or stream valleys, hazardous
lands, wetlands, or other areas where development could interfere with the hydrologic
function of a wetland]
The Regulation also prohibits interfering, in any way, with the existing channel of a river, creek,
stream, watercourse or wetlands:
5. Subject to section 6, no person shall straighten, change, divert or interfere in any way
with the existing channel of a river, creek, stream or watercourse or change or interfere in
any way with a wetland
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Development is defined very broadly in the Conservation Authorities Act (CAA).4 It includes all
buildings and structures and alterations to them, site grading, and movement of fill. Similarly,
interfering in “any way” is very broad and applies to a wide range of activities.
LSRCA approval for development that is prohibited by s.2 and s.5 can only take place in
accordance with the provisions for approving development related to those sections, s.3 and s.6
of the Regulation.
The Regulation is permissive; the LSRCA is not required to approve developments that meet the
test. However, in order to have jurisdiction to grant permission to develop, the LSRCA must be
satisfied that there is no impact on control of flooding, erosion, dynamic beaches, pollution or the
conservation of land:
3. (1) The Authority may grant permission for development in or on the areas described
in subsection 2 (1) if, in its opinion, the control of flooding, erosion, dynamic beaches,
pollution or the conservation of land will not be affected by the development.
These provisions do not provide unlimited discretion for the LSRCA to approve development.
The LSRCA is bound by the threshold test set out in the Regulation. If a development does not
meet the “will not be affected” test, then it cannot be approved.
Similarly, approvals for interference in any way
under s.6 must be guided by the considerations in
s.20, 21 and s.28 of the CAA.
Section.21 of the CAA makes it clear that, in
addition to prevention of flooding, erosion, dynamic
beaches, pollution and the conservation of land, the
LSRCA’s mandate includes protection and
restoration of the ecological health of the watershed:

The LSRCA is only allowed to permit
development prohibited by s.2 where
the control of flooding, erosion,
dynamic beaches, pollution or the
conservation of land will not be
affected by the development.

21. (1) For the purposes of accomplishing its objects, an authority has power,
(a) to study and investigate the watershed and to determine a program whereby the
natural resources of the watershed may be conserved, restored, developed and
managed;
(j) to control the flow of surface waters in order to prevent floods or pollution or to
reduce the adverse effects thereof; [emphasis added]
The Regulation prohibits development in or on areas that are wetlands, other areas where a
development could interfere with the hydrologic function of a wetland, and interference in any
way with a wetland.

4

Conservation Authorities Act, R.S O. 1990 c. C.27, s.28(5).
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The LSRCA may grant approval for these activities only if the control of flooding, erosion,
dynamic beaches, pollution or the conservation of land will not be affected by the development.5
Conservation of Land “means the protection, management or restoration of lands within the
watershed ecosystem for the purpose of maintaining or enhancing the natural heritage system,
and ecological functions and hydrologic functions, within the watershed.”6 This definition has
been developed by Conservation Ontario and used and elaborated in Russell v. TRCA and
confirmed by the Divisional Court in 611428 Ontario Ltd v. Metro Toronto and Region
Conservation Authority.7
Accordingly, the LSRCA must form an opinion that the protection, management or restoration of
the watershed ecosystem and its ecological and hydrological functions are enhanced within the
watershed, and that pollution, control of flooding, erosion and dynamic beaches will not be
affected in order to permit an activity under s.3 or 5 of the Regulation.
This applies to all approvals of development regulated under s.3 of the Regulation, with no
exceptions. This test applies to all wetlands, not just provincially significant wetlands.
Each policy in the document must be consistent with this mandate of the LSRCA. This mandate
is required, by law.

5

S.3(1)
Conservation Ontario, Draft Guidelines (2008)
7
Russell v. TRCA, [2009] CA 003-05 (MLC) – upheld on other issues by Divisional Court in McFadyen v. Mining
and Lands Commissioner, 2007 CanLII 54672 (Div Ct.), also see 611428 Ontario Ltd v. Metro Toronto and Region
Conservation Authority, [1996] 20 C.E.L.R. (N.S.) 1 at paras 28-29 and 46. Also see Conservation Ontario, Draft
Guidelines (2008)
6
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Planning and development harmonization in the policy is unlawful
The role of a Conservation Authority in assessing planning matters in the planning process is
limited
The role of a CA in Planning Act matters includes:



The conservation authority may comment on planning matters and may participate in
Planning Act processes such as Ontario Municipal Board appeals.8
As an administrative matter the LSRCA might require that other approvals, including
those under the Planning Act be obtained first, prior to the LSRCA staff spending time on
the s.28 application.

As a practical issue, the LSRCA will also be guided by technical conformity with the applicable
parts of the Provincial Policy Statement (PPS), the Greenbelt Plan, the Oak Ridges Moraine
Conservation Plan and the Lake Simcoe Protection Plan (LSPP) – in particular provisions on
wetlands, watercourses, hazard lands, floodplains, dynamic beaches and related issues in making
those comments within the planning process.
These are permissible considerations within the planning process.9 In addition, the LSRCA
should review whether a planning application is capable of meeting the standard under s.3 of the
Regulation to ensure that the approved planning application can move forward and to avoid
making inconsistent recommendations.
Consideration of planning approvals and policies does not extend into the s.28 approval process
The fact that the conservation authority has a role in considering planning approvals and
commenting on them during the planning process does not mean that the planning approvals, or
the planning policies, should be a core part of the s.28 permitting process.
The courts have consistently held that planning and development processes and conservation
authority approval processes are distinct.10 This view is supported by numerous decisions of the
Mining and Lands Commissioner, which have held that planning considerations are not core
considerations in the s.28(1) approval process and, moreover, conservation authorities may go
beyond the policies in the PPS and elsewhere in regulating the Watershed.11 The courts have also

8

See for example, s.3.1 of the Provincial Policy Statement governing natural hazards and s.3(6) of the Planning Act.
Chalmers v. Grand River Conservation Authority, [1997] (CA 007-95) (MLC)
10
Fort Erie Waterfront v. Molinaro Group Crystal Beach et al, 2011 ONSC 5252 (CanLII), at para 30
<http://canlii.ca/t/fnhmf>, McGregor v. London (City), 2004 CanLII 48764 (ON SCDC), paras 38-45.
11
In particular see Curk v. Halton Region Conservation Association [2001] (CA 006-00) (MLC) also see Nagy v.
Metro Toronto and Region Conservation Authority, [1979] (MLC); Chalmers v. Grand River Conservation
Authority, [1997] (CA 007-95) (MLC); Strey v Lakehead Region Conservation Authority, [1994] CA 004-94
(MLC); Bible v. Lake Simcoe Region Conservation Authority, [1996] CA 011-94 (MLC); 611428 Ontario Ltd. V.
Metropolitan Toronto and Region Conservation Authority, [1994] CA 007-92 (MLC); Russell v. TRCA [2009] CA
003-05 (MLC)
9

7

held that environmental permitting processes, such as matters under the Conservation Authorities
Act, 12 Drainage Act13 and the Ontario Water Resources Act,14 are not “planning matters”.
In Bye v. Otonabee Region Conservation Authority,15 the Mining and Lands Commissioner held
that conservation authorities do not have jurisdiction to consider planning matters or competing
uses or social and economic implications of their authorizations. The mandate of a conservation
authority under s.28 of the CAA is exclusively to deal with hydrologic and environmental issues,
and the conservation authorities “do not consider, nor do they have power to consider, the
relative merits of competing uses” further, “they have no power to weigh or consider the relative
merits of economic and social implications with those of susceptibility to flooding, risk to loss of
property or life, pollution of the surface waters or soils, and general ecosystem concerns within
the watershed.” 16
As noted by the MLC in Bye and also in Nagy, by-laws and zoning are political restrictions and
accommodate “the idiosyncrasies of individual parcels of land or mistakes of landowners.”
Whereas in contrast, conservation authority permits are directed at risk assessment in the public
interest.17 Further in Russell v. TRCA the MLC held that “For a conservation authority or the
Commissioner to take economic impact into consideration would encroach on the statutory
authority of the planning process and is outside of their statutory jurisdiction.”18 The Divisional
Court has upheld this.19
It is, therefore, inappropriate for the LSRCA to rely on the conclusions or tests set out in
municipal by-law and planning processes, property rights issues (apart from control of flooding),
and planning policies in developing policies for the Watershed in issuing s.28 permits. It is also
improper for the LSRCA to duplicate those processes by importing irrelevant
considerations or deferring to planning decisions in the watershed development policy.

R. v. Geil, 2013 ONCA 457 (CanLII) holding that a Conservation Authority’s s.28 regulatory power over
wetlands was not a “planning matter” within s.3(5) of the Planning Act. Also see 611428 Ontario Ltd. v.
Metropolitan Toronto and Region Conservation Authority (1994) CA 007-92 (MLC) in which it was held that
conformity with planning instruments cannot be legally considered under Conservation Authority development
regulations under s.28. (upheld by Div. Ct. on other grounds)
12

13

Exeter Municipal Diversion Drain (Re), 2010 ONAFRAAT 10 (CanLII), <http://canlii.ca/t/g2ggh> (the
Agriculture, Food and rural Affairs Appeal Tribunal finds that an appropriately designed drainage works is not a
land use planning matter that engages the Planning Act and the PPS.)
14
Greenspace Alliance of Canada's Capital v. Ontario (Ministry of the Environment), [2009] 44 C.E.L.R. (3d)
216 (ERT) at paras 50-54 and Quinte West (City) v. Ontario (Ministry of the Environment), [2009] 46 C.E.L.R. (3d)
237 holding that a Director’s decision in a Permit to Take Water application under the Ontario Water Resources Act
was not a planning matter and planning policies were not relevant.
15
(1993) CC.1357 at p.53
16
Cited with approval in 611428 Ontario Ltd. V. Metropolitan Toronto and Region Conservation Authority (1994)
CA 007-92 (MLC) upheld by Div. Ct. and Bible v. Lake Simcoe Region Conservation Authority (1996) CA 011-94
(MLC) and Sprague v. Moira River Conservation Authority (1995) (MLC )
17
Nagy v. Metropolitan Toronto and Region Conservation Authority, (1979) (MLC).
18
Russell v. Toronto and Region Conservation Authority, (2007) (MLC) upheld in McFayden below.
19
McFadyen v. Mining and Lands Commissioner, 2007 CanLII 54672 (ON SCDC), at para 37.
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A development may otherwise be good planning, comply with planning policies, and obtain
planning approvals but still have an adverse impact on flooding, pollution, erosion, dynamic
beaches and the conservation of land, in which case, the LSRCA has no jurisdiction to approve it
under s.3 of the Regulation.
Strictly speaking, conformity with planning approvals is not a relevant consideration under the
Regulation, and should not be included in the LSRCA’s policy documents. This includes such
things as pre-existing uses, accessory uses, whether something is contained in an existing
development, whether there are subdivision, zoning and official plan approvals.
The proposed policy contains numerous examples where it is proposed that the LSRCA board or
staff should consider planning matters in evaluating approvals. Some of these are set out in
Appendix A and in the specific wetlands policy comments below. These considerations do not
belong in the policy. It is precisely this error in the existing wetlands policy – reliance on
subdivision approvals in provincially significant wetlands – that must be remedied. SLSN does
not support this approach and states that it is unlawful to continue to include subdivision
approvals in the policy.
The LSRCA watershed development policy can and should go beyond provincial planning policies
The LSRCA policies may go beyond the requirements of the planning process as well as
provincial planning policies. Each application must be reviewed anew at the s.28 stage and can
be rejected, notwithstanding any planning approvals. This was noted by the Mining and Lands
Commissioner in Bye:
It must be recognized that some conservation authorities may prefer to establish their
own policies in preference to those of the province which may be more rigorous than the
provincial policy statements. Where this is the case, an area which receives zoning
favourable to development in keeping with balancing provisions within the policy
statements may not receive permission in a section 28 application.
While the technical requirements for flooding, hazard lands and protection of provincially
significant wetlands can be considered by the LSRCA as part of the information gathering
process for considering a permit, compliance with these policies should not be determinative of
the s.28 application.
Many of the wetland, natural heritage, dynamic beach and flooding policies in the Provincial
Policy Statement and the Lake Simcoe Protection Plan do not fully address the issues that the
LSRCA is required to address under its s. 28 permitting process. Further, the standards for
approving development are potentially stronger and the onus on the developer is arguably greater
under many heads of s.3 of the LSRCA’s Regulation.
Accordingly, it is inappropriate for the LSRCA to simply re-apply PPS or LSPP policies in
making its decision. Under s. 3, even if these policies are met, the control of flooding, erosion,
dynamic beaches, pollution or the conservation of land must not be affected by the development.
If the LSRCA forms the opinion that they are affected, the permission cannot be granted by the
LSRCA. There are a number of places where policies from these plans that are inconsistent with
9

the standard in the Regulation have been incorporated into the proposed policy. These should be
removed. The focus of a s.28 application and the policies for reviewing that application should
be on the technical issues for preventing impacts to the items in s.3 of the Regulation.
The determination of potential impacts of a specific development on the control of flooding,
erosion, dynamic beaches, pollution or the conservation of land must be made by the LSRCA
and not by another administrative or public body. Therefore, even if a municipality or the OMB
already considered these issues, or any of them, in prior zoning or official plan decisions under
the Provincial Policy Statement, the Greenbelt Plan or the Lake Simcoe Protection Plan, the
LSRCA must make the decision on the s.28 approval itself de novo and based on its own
independent evaluation. To rely on a municipal body to have already conducted this evaluation
is not appropriate. It would amount to improper delegation of the review of these issues to
another body that is applying a different set of standards and considerations than those required
to be considered in the s.28 application. 20
The policy contains unlawful exemptions:
The policy has a problematic feature which is that the LSRCA is attempting to incorporate
exemptions through its policy that are not permitted by the Regulation. Specifically, in each case
the LSRCA is legally required under s.3 and 6 of the Regulation to form an opinion, based on the
facts of a specific application regarding whether a proposed interference with a wetland will
affect the control of flooding, erosion, dynamic beaches, pollution or the conservation of land in
issuing permission to interfere with the wetland.
The LSRCA may not provide any exemptions to this process in its watershed development
policy. The Regulation is approved by the Minister, and any exemptions must be spelled out
within or at least authorized by the Regulation. Otherwise, each application must be reviewed
on its merits by staff or the Board against the above criteria.

The proposed policy fails to apply the standards for set out in s.3 of the Regulation
There are several locations in the proposed watershed development policy where the intent of the
policy appears to be to harmonize LSRCA s.28 approvals with municipal and Planning Act
approvals and to import Planning Act considerations, such as prior uses, accessory uses, official
plan, subdivision and zoning approvals. These items must be removed from the policy. These
considerations are irrelevant and amount to improper delegation of the LSRCA’s review of the
application to the planning authorities under the Planning Act.

The Proposed Policy fails to apply requirements for no impact land in wetlands
The standard imposed by section 3 of the Regulation is that the LSRCA can approve a development
under s.3 only where, in the opinion of the LSRCA there will be no effect on pollution, flooding
etc. or the “conservation of land”.

20

See s.28(2) of the CAA which permits the regulation to delegate powers to staff only. The Regulation itself only
allows delegation to staff for wetland approvals. See s. 3(3) and s.6(3). There is no statutory authority to delegate
decisions on the items in s.3 of the Regulation to planning authorities such as a municipality or the OMB.
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The policy cannot change or water down the substance of the review the LSRCA is charged with
undertaking under the Regulation by converting the no impact standards to “avoid” or “minimize”.
To do so is outside the jurisdiction of the conservation authority. Mitigation must result in the
LSRCA forming the opinion that the above items will not be affected.

Specific Wetlands Policy Comments
Instead of the “no effect” standard set out in the Regulation, the proposed policy for wetlands in
Chapters 4 and 8 employs unclear standards such as avoidance, alternatives or acceptability and
frequently imports irrelevant planning, social and economic considerations. These standards are
not appropriate and are not defined. This is particularly so given the context for the use of these
terms.
For example, section 4.1 of the proposed policy on p.23 contains inconsistent standards for wetland
interference. 4.1(a) repeats the test in the Regulation styled as “no negative impacts”. However,
the remaining parts of 4.1 go on to contradict this by suggesting hydrological impacts and wetland
fragmentation should only be “avoided.”
Similarly the pollution part (j) of Policy 4.1 is fundamentally inconsistent with (a), which
requires no negative impacts on pollution. Instead, (j) provides that pollution “shall be
minimized” using best management practices. These are two different and inconsistent
standards, the latter of which is inconsistent with the LSRCA’s regulatory mandate to ensure
there is no impact on pollution.
Development prohibition in the policy is unlawful and will cause ecological harm
The proposed policy applies prohibitions on development in wetlands that are far narrower than
those employed in the Regulation:





Section 2 of the Regulation prohibits all development in wetlands. Development is defined
very broadly by s.28 of the CAA to include the construction, reconstruction of a building
or “any change to a building or structure” that results in a change in use, size or density. It
is not limited to “new” development;
Section 2(e) encompasses “other areas” outside wetlands;
Section 5 of the Regulation also prohibits any interference in any way with a wetland, not
only new interference or interference within a wetland.

In contrast, Policy 8.3.1 only prohibits “new” development and interference and only “within” a
wetland. Policy 8.3.1 must be amended. Limiting the prohibition in the policy effectively is an
attempt to exempt existing development and interference. The LSRCA has no statutory
jurisdiction to do this. Moreover, this ignores the impact of the recent amendments to the
Regulation that removed language authorizing approved developments.21
Not only is this prohibition far too narrow in scope legally, but ecologically this will result in the
LSRCA failing to regulate new developments and interference that is not within a wetland. This
could cause an array of property damage from flooding and ecological harm from pollution and
21

See Conservation Ontario (2008) draft guidelines, appendix H

11

damage to wetlands hydrologic and ecological functions. From a policy point of view, the
identification of wetlands is not explained or described. There is no guidance for a developer or
landowner for identifying when an area is a wetland or in an area that might interfere with the
hydrologic functions of a wetland so that they can identify when a permit is required.
Development approval provisions are unlawful
Policy 8.3.2 provides that the LSRCA may permit developments within PSWs and policy 8.3.3
provides that the LSRCA may permit developments within other wetlands. We note that the MNR
classification system is not binding on the LSRCA and that LSRCA decisions must be
independent. We note that the Regulation prohibits all development within wetlands, regardless
of classification. The Regulation also prohibits all development in other areas where hydrologic
functions could be impacted. It also prohibits interference “in any way” with a wetland.
The criteria proposed to be applied in policies 8.3.2 and 8.3.3 are not included in the LSRCA’s
statutory jurisdiction and mandate under the Regulation. First, 8.3.2 emphasizes zoning and
planning criteria which we have already covered extensively above as being outside the LSRCA’s
authority. The fact that subdivision approval or zoning has been obtained (8.3.2 (b),(c) and (d))
tells the LSRCA nothing about the potential impacts on flooding, erosion, conservation of land,
pollution and dynamic beaches. It is therefore irrelevant to the formation of an opinion on these
matters. Similarly, the size of the wetland under s.8.3.3 (c) is equally uninformative.
The fact that neither policy (8.3.2 or 8.3.3) even mentions the statutory preconditions in the
Regulation for approval of development in wetlands is perhaps an indication that the LSRCA needs
to take a step back and further reflect on its role. The core purpose of this policy should be to
implement those statutory preconditions. Not only do these policies not explain the criteria, or the
information that should be submitted in support of the criteria, they do not even contain or apply
the criteria.
It is beyond us how the LSRCA can fulfil its mandate without detailing the information required
to determine that wetland restoration is accomplished, and the pollution, flooding and other items
under s.3 of the Regulation are controlled in the context of such a development. No such relevant
information is required under this policy – with the sole exception of 8.3.3 (d).
Even where the limited aspects of ecological and hydrologic function are included in policy 8.3.3
(d), they are flawed. The Regulation requires the LSRCA to form the opinion that there will be
no adverse impact on these for development in a wetland, yet the proposed policy only requires
studies showing that these are “mitigated” and “minimized”. This is an apparent attempt to amend
the Regulation and to allow the LSRCA to authorize developments that would cause impacts that
it has no jurisdiction to authorize under the Regulation. Similarly, the criteria in 8.3.2 (a) and (e),
although they relate somewhat to wetland protection, ignore the “will not be affected” standard
under the Regulation.
Accordingly, if the LSRCA were to apply these policies to authorize developments in wetlands
they would be fettering their jurisdiction by deferring to planning approvals, authorizing
developments based on irrelevant criteria, and unlawfully authorizing developments that cannot
meet the preconditions for approval under s.3 of the Regulation.
12

As the policies are unlawful and do not protect wetlands in the watershed, they need to be revised.
Wetland development authorization provisions would cause ecological harm and are contrary to
the stated goals of the LSRCA
In addition to concerns with the legality of the policies, the policies are an affront to wetland
restoration and protection from a policy point of view. The proposed Policy 8.3.2 would provide
essentially no protection for provincially significant wetlands. The protection afforded in Policy
8.3.3 for non-provincially significant wetlands is only slightly better. It is evident on the face of
this policy that it will encourage rapid development of the wetlands of the Lake Simcoe Watershed.
The protections for all wetlands, and particularly for provincially significant wetlands in this
proposed policy are dramatically weaker than those afforded in the planning process by the
Provincial Policy Statement and the Lake Simcoe Protection Plan. That the LSRCA would even
consider applying standards far weaker than those in the planning process for the protection of
wetlands is does a disservice to the core features of its regulatory mandate.
Wetland loss in the watershed has been dramatic, and the LSRCA’s legal mandate and duty is to
protect and restore wetlands in the watershed. Wetland loss adversely impacts all areas of the
LSRCA’s mandate including a range of downstream impacts on flooding, erosion, groundwater
recharge, sedimentation, pollution and water quality.22 Wetland loss in the watershed has been
identified as a contributor to severe eutrophication in Lake Simcoe.23 Many of the Watershed’s
fish, fauna and flora species use wetlands during all or part of their lifecycles.24 Provincially
significant wetlands are a major component of the ecological and hydrological system in the
Watershed.25
Removal, filling, dredging, or changing the hydrologic regime of wetlands (e.g. ponds or drains)
can result in reducing the capacity of wetlands to retain water. This can result in higher flows in
watercourses with resulting increases in flooding and erosion. As well, with no ability to retain
water, the ability to recharge the aquifer is reduced, and the hydrologic cycle is modified.
Ducks Unlimited recently quantified the costs of further loss of wetlands in the Black River
Subwatershed and found that these costs were significant.26
The Natural Heritage Planning Process the LSRCA conducted in 2007 set out a variety of
significant wetland criteria that the LSRCA should be applying in its evaluation of s.28 permits.27
It is not clear why these criteria are not included in the watershed development policy, and in
assessing impacts on wetlands.

Wilson, S. Lake Simcoe Basin’s Natural Capital: The Value of the Watershed’s Ecosystem Services (David
Suzuki Foundation: 2008)
23
Ducks Unlimited. A Business Case for Wetland Conservation: The Black River Subwatershed (March 2011).
24
LSRCA Natural Heritage System for the Lake Simcoe Watershed (2007)
25
Ibid. at p.26.
26
Supra note 21
27
Ibid at p. 31
22
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In our opinion, any wetland development or interference permit application should require studies
that address the loss of ecological habitat, the hydrologic impact, groundwater recharge impact,
the potential impacts on water quality and flooding, soil composition, sedimentation,
eutrophication of Lake Simcoe, and other relevant studies.
These issues are all relevant and the onus is on the developer to demonstrate no impact under s.3
of the Regulation or the permits cannot be granted. If these studies are not before the LSRCA then
it lacks relevant information to make its decision and the permit cannot be granted. If the developer
fails to discharge the onus of proving that there is no impact, then the LSRCA has no jurisdiction
to grant the permit.
Other conservation authorities recognize this and provide that only certain types of development
can be permitted in wetlands. The Regulation is permissive and does not require the conservation
authority to approve developments, even where they meet the standard in the Regulation. For
example, the Nottawasaga Valley CA only allows developments in wetlands for public
infrastructure, public parks and for conservation and restoration projects. Even in these cases, the
development is permitted only where the developer has demonstrated no impact. This is an
example of an appropriate approach to a wetlands policy under the Regulation.
Existing structure provision is unlawful
Policy 8.3.5 permits the replacement of existing structures or construction of new accessory
structures in wetlands. The criteria applied in the proposed policy are irrelevant. They have
nothing to do with the control of flooding, conservation of land, pollution, dynamic beaches etc.
The considerations applied our outside the jurisdiction of the LSRCA. We are also disappointed
that the standards in policy 8.3.5 are far weaker than the standard provided for existing structures
in the Lake Simcoe Protection Plan.
The other areas and interference provisions are unlawful
Section 5 of the Regulation prohibits interference in any way with a wetland. This Regulation is
not limited to the 120m/30m boundary. Rather, the LSRCA’s approval must be obtained for any
interference in any way. Section 2(e) of the Regulation prohibiting development in “other areas”
that may impact hydrologic functions is also not limited to development within the 120/30m
boundary. It includes development in those boundaries, but also any development that could
impair hydrologic functions outside those boundaries.
Accordingly, any development or interference that could a) interfere in any way with a wetland or
b) impact the hydrologic function of a wetland is prohibited and a s.28 application is required.
For all developments that are within a wetland or that could impact the hydrologic functions of a
wetland, the LSRCA must apply the criteria in s.3. These same considerations are relevant to
interference in any way.
It is plain that all of policy 8.4 is inconsistent with the standards in the Regulation. It fails to apply
the prohibition on development in other areas and interference in any way. It unlawfully limits
the prohibition on development (as opposed to interference in any way) to the 120m/30m
boundary.
14

Having failed to apply the prohibition in a manner that complies with the Regulation, the proposed
policy also fails to apply the criteria for approving applications in s.3 relating to flooding, erosion,
dynamic beaches, pollution and the conservation of land. Specifically, impacts on crucial items
like flooding, pollution and ecological functions are ignored. The policy would purport to permit
the LSRCA to allow developments within the 120m/30m boundaries that fail to protect and restore
wetlands and which cause hazards like flooding. No information need be submitted on these issues
or even threshold issues of interference or hydrological functions.
Conservation Ontario has noted that only certain types of conservation and restoration projects and
public projects should be permitted in wetlands or in regulated areas that could have wetland
impacts. It further notes that EIS studies should be required for interference in any way and
developments in other areas and lists a variety of factors in its guidelines for what the EIS should
contain.28 None of this is included in LSRCA’s proposed policy.
Support for no net loss principle in policy 8.5
SLSN is concerned that the mitigation and compensation policy is directed at avoiding the no
impact criteria set out in the Regulation. Nevertheless, SLSN is generally supportive of the
concept of no net loss and in principle supports promoting restoration through the policy, which is
part of the LSRCA’s mandate under “conservation of land”.29 It is noted, however, that this policy
ought not to be applied to allow impacts to areas under the LSRCA’s jurisdiction under the theory
that the impacts can be mitigated or compensated. Changes to a development proposal in the
nature of mitigation and compensation are not relevant under s.3 of the Regulation, unless they
can be proven to result in no impact. Accordingly, the way this policy is currently worded is not
acceptable as it contemplates authorizing adverse impacts to wetlands “where there is no
alternative” with compensation and/or mitigation. The LSRCA has no jurisdiction to authorize
adverse wetland impacts, even where mitigated or compensated.
General comments – Chapter 8
As mentioned above, the approval authority of the LSRCA is limited very clearly to those cases
where the five criteria in s.3 will not be affected. Yet, Chapter 8 of the proposed policy clearly
allows these impacts to occur and prevents the LSRCA from forming an opinion on these issues.
Instead, the policy employs an array of other plainly irrelevant criteria.
These policies are a disservice to the LSRCA’s responsibility to protect and restore the
ecological functions of the watershed. They are also an abdication of its core flooding protection
mandate. In effect, the policy proposes to allow LSRCA to exempt or approve items that are
unsafe and ecologically harmful, and that have impacts that the LSRCA has no jurisdiction under
the Regulation to authorize.
The proposed wetlands policies are ultra vires the CAA and the Regulation and cannot be
adopted.

28
29

Conservation Ontario Draft Guidelines (2008) at p.92-96 and Appendix F.
See Russell v. TRCA and s.20(1) of the CAA.
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Headwaters Policies – 7.2.2
SLSN notes the absence of drainage feature guidelines or sufficient policy to ensure the
protection of unconfined and non-apparent valley features. In addition to protecting wetlands,
protection of these headwater areas are crucial to ensuring the long term sustainability of the
watershed. Headwaters provide a multitude of functions and alterations to these features can
cause adverse impacts on both aquatic and terrestrial integrity in the watershed.
Section 2 (1)(b)(iii) of the Regulation governs the extent of the regulated area in non-apparent
rivers or stream valleys. The development prohibition includes the flood plain and a buffer of 15
metres and/or the meander of a watercourse and floodplain area plus 15 metres. Many of these
headwater areas are also other areas where development could interfere with the hydrologic
function of a wetland under s.2(1)(e).
SLSN notes that the Toronto and Region Conservation Authority has developed detailed
drainage feature guidelines, based in-part on the master drainage plan for the Rouge Watershed.
A similar approach to developing headwaters guidelines for the Lake Simcoe Watershed should
be followed and integrated into the LSRCA's policy.
The Provincial Policy Statement, Oak Ridges Moraine Conservation Plan and the Lake Simcoe
Protection Plan have policies dealing with natural heritage and hydrologic features such as
groundwater recharge areas and permanent and intermittent streams that can be drawn upon in
developing a policy under the LSRCA's regulation. In particular, the Lake Simcoe Protection
Plan provides for 30 metre vegetation protection zones adjacent to these features and requires
natural heritage evaluations for developments within 120 metres. At a minimum, these
evaluations should be reviewed by the LSRCA in identifying the regulated area and in applying
the development prohibition in s.2.
The watershed has many small streams, creeks and other features that perform these headwater
functions. Many of these have been altered in ways that cause potentially serious harm to the
watershed. In order to accomplish the LSRCA's goal of restoring the watershed, these areas must
be given more attention. In particular, better guidance in defining the regulated areas for these
features should be provided. The proposed policy should ultimately be amended to include
sufficient buffer requirements to protect these features and to effectively regulate agricultural
practices and drainage issues.
Currently the LSRCA's policy 7.2.2 does little other than attempt to define the regulated area for
erosion purposes. The policy does not address other issues such as ecological health or pollution
for headwaters or provide a clear development prohibition under the regulation in unconfined
valley lands. This is not acceptable and must be addressed.
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Conclusion
These comments only cover items that are problematic with respect to the proposed regulatory
framework for wetlands. They should not be taken as an endorsement of the approach taken in
the remainder of the policy document.
SLSN is disappointed with this proposed policy document. While the LSRCA has responded to
public comments and requests for the policy to be amended, the staff have presented something
that shows that they have a lot of work to do in coming to terms with the regulatory mandate of
the conservation authority under its Regulation and need a better understanding of the type of
evaluation they are charged with making when presented with development applications.
We therefore recommend that:






There be public comment on each proposed amendment to the policy.
That all s.28 applications be posted for public comment on the LSRCA website.
That all by-law, zoning, subdivision approval and official plan approval, accessory use,
and other planning considerations be removed from the policy.
That the wetland policy be amended to provide full protection for wetlands in the
Watershed.
That the policy be redirected at supporting the LSRCA’s mandate over flooding, dynamic
beaches erosion, pollution and the conservation of land (including ecological
considerations).
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Appendix A – unlawful exemptions and planning criteria
Numerous such exemptions are spread throughout this document including, but not limited to,
exemptions contained in:


Section 4.3 (p.24) exempting infrastructure, boathouses and other developments where
staff are satisfied that erosion, pollution, dynamic beaches and the conservation of land
are acceptable. Acceptability is not the standard used in the Regulation. The LSRCA
must be of the opinion that there will be no effect on these items.



Section 4.2 (p.25) listing Activities Not Requiring Written Permission. While some of
these exemptions would not likely interfere with a wetland or watercourse or other s.28
feature in any event, and do not need to be listed (for example, interior renovations) the
exemption listed in (a) of building a non-habitable structure and (k) existing agricultural
practices clearly could. These exemptions are not authorized by the Regulation.
Moreover, this is not an acceptable exemption as it is based on extraneous planning
considerations, not on the considerations set out in the Regulation. A permissible
“exemption” would set out that activities not ever affecting erosion, flooding, pollution,
dynamic beaches or the conservation of land do not require permission.



Section 4.4 (p.28) The note here states that the guidelines do not apply to works
“associated with a major project” where an “overall grading scheme” is approved by the
LSRCA. This is irrelevant. The issue is whether flooding, erosion, dynamic beaches etc.
are negatively impacted. If the LSRCA has not formed this opinion, and the Regulation
would otherwise apply, it cannot be authorized.



Section 4.4.11 (p.30) Once again the LSRCA is proposing to use an irrelevant
consideration, namely whether there is a municipal fill by-law in determining what plans
and reports shall be required. We note that s.142(8) of the Municipal Act, 2001 provides
that municipal fill by-laws don’t apply in s.28 lands. This provision not only exempts
projects subject to fill by-laws, but it leaves a regulatory gap since those same fill by-laws
do not apply.



Section 4.4.12 (p.31) provides a further exemption for “approved projects” presumably
projects approved by the LSRCA but this is not clear.



Section 4.4.13 (p.31) provides an exemption from the guidelines for the large scale
placement of municipal fill for agricultural purposes.



5.5.4 (p.46) exempts “existing agricultural practices” without regard to the criteria in the
Regulation. The Regulation provides no such exemption.

These are provided as some examples and should not be taken as a complete list.
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